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POINT I 


THE DISTRICT COURT'S ORDER 
APPELLANT'S MOTION TO DISMISS 

ON HIS AGEEEMENT WITH THE GOVERNMENT 
IS A “FINAL DECISION" WITHIN THE 
MEANING OF 28 U.S.C AND THUS 
Is 


THIS APPEAL INVOLVES THE QUESTION OF FIRST 
IMPRESSION IN THIS COURT, WHETHER THE 
GOVERNMENT MAY CIRCUMVENT AN ADMITTED 
PROMISE NOT TO PROSECUTE IN THE EASTERN 
DISTRICT OF NEW YORK BY CHARGING THE 
APPELLANT WITH AIDING AND ABETTING OFFENSES 
COMMITTED I! THE SOUTHERN DISTRICT OF 


NEW YORK ALTHOUGH APPELLANT'S ACTS 
CONSTITUTING THE AIDING AND ABETTING 
OCCURRED EXCLUSIVELY IN THE EASTERN 
DISTRICT OF NEW YORK 


POINT IT] 
THE GOVERNMENT MAY NOT PROSECUTE 
APPELLANT FOR THESE SUBSTANTIVE 
OFFENSES BECAUSE THE THEORY OF 
LIABILITY IN THE CONSPIRACY FOR 
WHICH THE APPELLANT HAD ALREADY 


BEEN PROSECUTED... 


CONCLUSION. ... 


TTAIT Mer "IMA MPO 
UNITED STATES 


VIRGIL ALESSI, 


Petitioner-Appellant 


THE APPELLANT 


STATEMENT OF THE CA 
On August 4, 1975, an indictment was returned in the 


Southern Di ict of New York charging Alessi and thirteen others 


with narcotic ffense Predictably, the format o! he indictment 


included 
Suprisingly, 
though named 
guilty 


bond. 


That agreement is 


States v. 


Court entered 


appellant's application until 


then scheduled for January 


was filed. The government 


Court treated appellant's answering 


L 


writ of mandamus and granted the 


This Court ordered the trial court to decide Alessi 


pretrial. As a result Alessi was severed 


asto the remaining defendants two days later. 
On February 11, 1976 the District Court heard oral 


a.gument on the On April 6, 1976 the District Court 


ed 


denied the motion to dismiss. A notice of appe as fii 


and the tria commenced 


Strike Force attorr James Druker. In September 1972 


pleaded gu y £o | Cry 73 ne as sentenced to a term 
imprisonment . 


On October 2 Sia Alessi pleaded 


i. 
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"This decision appears to fall in 

Which finally determine claims of 1 

from, and collateral to, rights asserted 
action, too important to be denied review 
independent of the cause itself to require that 
appellate consideration be deferred until the 
whole case is adjudicated. The Court has lona 
given this provision of the statute this practical] 
rather than a technical construction. Bank of 


Columbia v. Sweeney, 1 Pet (US) 567, 569, 7 L ed 


265, 266; United States v. River Rouge Improv. Co. 


esolutior 


hig 


framew 


inv any event, this Court presently thinks. little 


of the authority of Kaufman. See United States v. Beckerman, 


o26 F200 905 at 906 (24 Cir.) 1987S): 


"Its argument relies heavily on United States v. Kaufman, 
311 F.2d 695 (2d Cir. 1963), and United States v. Ford, 
231 U.S. 37 (2d Cir. ..1956).,,. vacated as moot, 355 U.S. 38; 
Ve Selb. LIA, : 21.8 2d 71 (1957), 

In Kaufman the question was presented in the context 
of the sufficiency of the evidence, rather than double 
jeopardy. The defendants were convicted on two 
substantive counts; the jury was unable to reach a 
verdict on the third count which charged conspiracy. 
Affirming the convictions on the substantive counts, 
the Court dismissed, as premature, the appellants' 
contention that the trial court should have dismissed 
the conspiracy count for insufficient evidence. The 
issue Of double jeopardy was only obliquely considered 
in Ford, supra, in an opinion which avfirmed convictions 
on three >tner counts. More importantly, its precedential 
authority has been undermined since the opinion was 
later vacated as moot." 

United States v. Beckerman, supra at 906. 


Likewise United States v. Carey, 476 F 


(9th Cir. 1973) which relies on Kaufman is’ nil. 


The concept of Cohen was logically extended 


Court to provide a pretrial appeal in criminal cases 


the defendant asserts a right not to be tried twice on constitu- 


tional grounds in United States v. Beckerman, supra. While 


the claim in Beckerman was predicated on the double jeopardy 
clause, that case neither directly, nor inferentially by its 
rationale, limits its rule to jeopardy pleas. What it sets 


forth are those conditions warranting pretrial disposition, 


both at trial and appellate level, of a defendant's claim. This 


Court's: own language best describes the criteria: 


"The Supreme Court in Cohen v. Beneficial 
Industrial Loan Corp., 337 U.S. 541, 69 S.Ct. 
1221, 93 L.Ed. 1528 (1949), recognized that 
there is a “small class" of decisions fram 
Which an appeal is properly taken under §1291, 
even though final judgments have not been entered. 
The Court identified the characteristics of that 
narrow area Of cases where an appeal will lie: 
(1) the order finally determines rights "separable 
from and collateral to" the main action. (2) the 
collateral rights so determined are “too important 
to be denied review.", and (3) those rights "will 
have been lost, probably irreparably" after final 
judgment is entered. Id. at 546, 69 S.Ct. at 1225. 
These features mark the denial of a plea of double 
jeopardy. Although the indictment persists, and 
a retrial may follow, the order appealed from bears 
the charcteristics defined in Cohen..." 

United States v. Beckerman, supra at 906. 


This case, because it involves a contractual 
extension of the protection of the jeopardy clause, naturally 
enough has the identical characteristics. For, though the 
enforcement of the agreement between the ippellant and the 
government sounds in due process the 
was protection against future prosecution. 
though conferred by agreement, is identical to a 
former jeopardy and is no less enforceable either 
or appellate level. 

Thus, under characteristic number one,Alessi's 
right not. to be tried has nothing to do with quilt or innocence 
of the charges contained in the indictment, but stems from a 
1972 guilty plea, a matter collateral to the issues to be tried 
by the jury. 


Second, this right is logically indistinguishable, 


in substance, from a plea of former jeopardy and is too important 


«136 


the "importance" prong 


; 


s claim is more deserving 


double jeopardy 
specific agreement 


the 


Third, iust as with : jeopardy 
not to be tried will be irreparably 


point. Specific enforcement jemands 


review. 


T 


Unlike Hieke, supra, the 
from prosecution. What the 
fo terminate the action. Clearly, 


motion must » a final decision. 


Vv. Lansdown, 


been followed in v. Superior Court 


of New Jersey, 


(1973) overruling sub silento 


Rosenberg 


v. United States District Court for the Eastern District of 


Pennsylvania, 460 F.2d 1233 (3rd Cir. 1972). 


The right to appeal denial of a motion to 


dismiss on 


double jeopardy grounds set forth in Lansdown, which has been 


followed in this circuit ,was rejected in United States Vi 


Bailey, 


S12 F.2d 833 (5th Cir. 1975) based on this demonstrably false 


reasoning: 
wt the hazards, expense and inconvenience of re 
are the consequences of the violation of the right, 
this case is no more distinguishable on finality grounds 
than a violation of any other constitutional right which 
results in the defendant's being subjected to the ordeal 
of a trial and conviction on t road to reversal. 
United States v. Bailey, Supra at 837. 


Clearly, there is a 
constitutional right not to be 
2d in a constitutionally e2 
Further support for the 
analysis to motions to dismiss on 
of Blackl 


(1974) which heli that collatera 


review a due process motion 


even 2n no direct 
distinguishing the state's authorities 


"While petitioners' reliance upon the Tc 

Opinion is understandable, there is a fundamental 
distinction between this case and that one. 
Although the underlying claims presented in 
Tollett and the Brady trilogy were constitutional 
dismensions, none went to the very power of the 
State to bring the defendant into court to 


417 U.S. at 30 
The Court concluded: 


“Last Term in Robinson v. Neil, 409 US 505), 

35 L. Ed 2G 29, 93 S Ct 876, in explaining 

why the double clause is distinctive, the Court 
noted that "its practical result is to prevent a 
trial from taking place at all, rather than to 
prescribe the procedural rules that govern the 


copduct of a trial." 35 L Ed 
While our judgment today is not based upon 
Double Jeopardy Clause, we think that 
language aptly describes the di 
upon which our judgment is ba: ‘ 
result" dictated by the Due Proces: 
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sthoice ictment bears notin 
udes the terms buy oY 


Manfredonia's 
a sale seemingly 


a seller, 


ridin 
yuurchaser. 


conduct as "receiving" 


sense view of the evidence 


appellant's co-def 


} 
1S annexed 


of New York The evidence referred to emanates 


; indictment. 
nuciates the same theory 


*Though the Southern District indictment traces condi 
until June, 1973, the last ;: stantive count charged ; 
in the summer of 1971. 


mation and beli 
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It respectfully requested 


over the materials demonst 
> Eastern District indictment and 
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the witness rathe than the objecti fy of the conspiracy 
Structure. 

The court's reasoni continues: 

"Although Alessi, Papa, Passero and D'Amato 

acted as the source of supply for the Bronx 

groups, the two groups operated out of separate 

centers and employed different foot soldiers 

with the exception of William Huff who was 

a foot soldier common to both groups.” 

Not only do both cases charge activity at the same 

in the same area, but the identical stashes emerge 
cases, an apartment in Queens which was raided in July, 
In addition, Huff's emergence as a second level purchaser 
both .ases cannot simply be dismissed as an "exception" (é 
Indeed, it is the “exception” which proves the rule. In 
addition, the court failed to take notice of or attach any 
significance to Loria's 2sence in both cases. 

Despite the six man overlap at three different 
functional levels, the court found "no evidence" that the 
groups were linked by mutual dependence and assistance or 
were aware of their part in a larger organization; a presumption 

hich would seem to rise readily from the quantities dealt over 
a substantiai number of years. 

By the lack of mention in its opinion,it must be 
assumed that the court gave no weight to the common overt act, 
the seizure in July, 1971, which, as demonstrated above,cut the 


ry 


supply lines to different customers in both cases and halted the 


indictment annexed hereto in appendix. 


Ss 


in the Eastern District 


Southern 


that 


in both indictments is connection 


otherwise independent transactions or organizations 


conspiracy. However, the Appe I has never 


6aAaAo 


mere fact of indictment was at all relevant 


What is relevant are the six common 
indicted or 


the same 


GOVERNMENT MAY 
“OR THESE 

EFORY O , 

WHICH THE 


ALREADY BEEN PROSECUTED. 


argument 


Manfredonia's 


conten 


for the subsequent stribution because 
reasonably forseeable consequence 


really permits mens rea to be proved by presumption. ** 


A logical extension of that theory would permit 


prosecution of a defendant for every distribution after his 


u 


until the ultimate consumer,no matter how many transactions 


removed. And, under the government's theory,vernue could 


at the situs of each transaction. And, of course, both 


§174. See too United States v. Turner, 396 U.S. 393, 24 L.Ed. 2c 


**For the purposes of this argument it is assumed that this is a permissible 
definition of aiding and abetting. 


alaing 


naeed 
LIIUCEU , 


Appellant has already been prosecuted for 
cannot now be tried again. 

Indeed,it is entirely justifia 
aiding and abetting based upon knowledge 


further an actual occurrence from aiding and 


based on 


presumption knowledge for purposes of merger Clearly, something 


more is required on the element of intent which makes 


distinct. 


tne 


offenses 


of this prosecution. 


In addition, there is a separate and 


process claim.Whether the offense be denominate 


abetting or conspiracy, 


Southern 


any overt act 
in the Eastern Distri 
venue tc nege oO! promise permit 
behave as onomous 
baronnies 
(1971). 
finding of two distinct 
1@ rare case wnere choice of venue can be 

defense but fatal. fhe government s!)31 be permitted 
an alternative which ignores every consideration of comity 
the defendant,including the location of his residence and 
convenience of witnesses,solely to circumvent its aqreeme 

In sum, the Appellant is suing on the contract on 


what must be deemed an implicit warranty that his Eastern District 


substantive offenses would not be projected across the 


